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4/11/91 Judge Jones affirming PSH unpublishe
d

Effectively overruling In re Fanning, Case No. 382-03722-

H13, slip op. (Bankr. D. Or. June 28, 1982) (Hess, J.) And In re

Kessler, Case No. 690-61397 (Bankr. D. Or. January 31, 1991)

(Radcliffe, J.), the district court (Jones, J.) Affirmed an oral

ruling of Judge Higdon holding that Chapter 13 debtors may not

exercise a trustee’s § 544 powers to avoid a creditor’s

unperfected security interest, valid between the debtor and

creditor but not third parties, in order to bring a § 547

preference action.  Chapter 13 debtors’ powers are enumerated in

§ § 1302, 1304, and 522(f) and (h).  If Congress intended to

grant Chapter 13 debtors the trustee’s avoidance powers under

§ 544, it would have expressly done so.  
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